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Disclaimer 
 

This Protocol is intended to provide a guide to the rights and responsibilities of participants in ICRA’s 
ACC Mediation process. This Protocol is not intended to be comprehensive or a substitute for 
independent legal advice, and participants must rely entirely on their own skill, knowledge, and 

judgement when using this Protocol. Whilst every effort has been made to ensure that the information 
in this Protocol is correct, all persons wishing to use this Protocol should take independent legal advice. 
ICRA, its agents, and its employees, do not assume any liability to any person for any loss or damage 

caused by any error or omission herein and expressly disclaim any and all such liability whether 
involving negligence, breach of contract, breach of fiduciary duty, or breach of statutory duty or any 

other duty, and any and all such liability is expressly disclaimed. 
 

Copyright 
 

Material protected by this copyright notice may be reproduced and used by parties, or intending parties 
to Mediation administered by ICRA, without formal permission or charge, provided that the material is 
reproduced accurately using the most up to date version, the material is not used in a manner that is 

misleading or deceptive, and the source and copyright of the material is acknowledged. Otherwise, no 
part of the material protected by this copyright notice may be copied, reproduced, utilised, adapted, 

distributed, republished, downloaded, modified, displayed, posted, stored in a retrieval system, printed, 
or transmitted in any form or by any means, including but not limited to electronic, mechanical, 

photocopying or otherwise, on-sold, commercialised, or used to create derivative works without ICRA’s 
express and prior written permission. 

 
© Independent Complaint and Review Authority 2020. 
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INTRODUCTION 
 

This Protocol has been prepared to promote and encourage the negotiated settlement and early, cost 
effective resolution of disputes by mediation. Primarily however, the Protocol provides guidance as to the 

rights and obligations of all participants under ICRA’s ACC mediation service. 

Mediation is a consensual, confidential, and informal negotiation process in which parties to a dispute 

use the services of a skilled and independent person (the Mediator) to assist them to define the issues 

in dispute, to develop and explore settlement options, to assess the implications of settlement options, 

and to negotiate a mutually acceptable settlement of that dispute which meets their interests and needs. 

 

Mediation provides disputing parties with early engagement, gives both parties the 

opportunity to be heard and can provide a timely resolution of disputed decisions. 

Overall, the objective of Mediation is to enable and empower the parties to negotiate and resolve the 

dispute promptly, cost effectively, and confidentially, rather than to have a decision imposed upon them 

by a Reviewer or a judge. Mediation enables the parties to negotiate flexible and creative solutions which 

need not conform to strict legal rights or general community standards. 

If you have any questions, please do not hesitate to reach out to your case manager or anyone else in 
the ICRA team.  

We look forward to working with you. 

Ngā mihi 

The ICRA Team  
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MEDIATION 
Mediation is a consensual, confidential and relatively informal process of managed negotiation, but it has 

a timetable, procedural structure and dynamics that simple negotiation lacks. 

The parties to a dispute use the services of a skilled and independent Mediator to help them to define 

the issues in dispute, develop and explore settlement options and to negotiate a mutually acceptable 

settlement of the dispute that meets their needs and interests in a safe and non-judgemental forum. 

The Mediator’s role is to assist the parties to negotiate a settlement of their dispute without making 

decisions for them. 

Generally, all types of disputes are suitable for Mediation provided that the parties and their 

representatives are prepared to negotiate toward settling the dispute in good faith. 

The object of Mediation is to enable the parties to negotiate and resolve the dispute promptly, cost 

effectively and confidentially rather than having a decision imposed on them by a Reviewer or a Judge. 

Mediation enables the parties to negotiate flexible and creative solutions that need not conform to strict 

legal rights or community standards. It is a process that repays careful preparation and is one in which 

the hard and sensitive issues are confronted and difficult things are said in an informal, confidential and 

‘without prejudice’ setting rather than in an open court. 

Mediation is in many ways a remarkable process. It has a dynamic that encourages even the most 
recalcitrant parties to engage in negotiation that often lead to settlement. It is effective in resolving 

intractable cases. It allows expectations to be checked and managed and intransigence to be overcome. 

Parties hearing from each other in an informal, confidential and without prejudice setting helps improve 

communication and understanding, breaks down barriers, and enhances the opportunity for settlement. 

While Mediation will inevitably involve some degree of compromise by all parties to reach a mutually 

agreeable solution to the dispute, most settlements will involve a case specific balance between the 

merits of the claim and other personal and commercial imperatives and demands. 

Nothing that is said in the Mediation process nor any document made or prepared for the Mediation can 

subsequently be used by or against any party in any legal proceeding – all information relating to the 

Mediation must be kept confidential as between the parties themselves. Because the process is entirely 

confidential, the parties are encouraged to engage in open, frank and constructive dialogue, which often 

leads to them being able to resolve the dispute without recourse to any further determinative process 

(whether it be a formal Review or court proceedings). 
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What happens in the mediation? 

Each ACC Mediation session will likely take between 2 and 3 hours. How many sessions are required 

and how that time is used will largely be directed by the Mediator.  

The Mediation may take place by video conference, telephone conference or in very rare cases, in person. 

Your case manager will provide you with all the information you need to attend the Mediation session. 

 

Facilitating the conversation 
Mediation is often described as a confidential and relatively informal, but managed conversation. Your 

Mediator is trained to work with the parties to enable them to negotiate a mutually acceptable settlement 

of the dispute. 

For the process to be as effective as possible and a positive experience for all, participants in the 

Mediation should adhere to the following basic guidelines: 

 all parties have the right to speak freely and without interruption; 

 all participants are to treat each other with courtesy and respect; 

 all parties are entitled to take independent legal or expert advice; 

 all parties are entitled to talk to legal advisers or other representatives or support persons in 

private during the Mediation; and 
 all parties are to engage in the Mediation with an open mind and with a genuine view to listening 

to every other party with a view to finding an amicable resolution to the dispute. 

 

Caucusing 
During the Mediation session the Mediator may speak with one or other party separately, with or without 

their representatives. This process is called ‘caucusing’. Caucusing allows parties to advance ideas and 

to discuss matters with the Mediator in private rather than in open session. 

This process can be highly effective in bringing the parties closer to a resolution. It allows the Mediator 

to engage in ‘reality checking’ and assist in resolving impasses. Neither party should be concerned if the 

Mediator does decide to caucus as any information exchanged during these separate conferences is 

confidential and will not be divulged by the Mediator to any other party unless the Mediator is instructed 

to do so and, most importantly, the Mediator will not be making any decisions for either party. As such, 

there is no scope for one party to influence the outcome of the Mediation. Rather, caucusing is just 

another one of the tools in a Mediator’s toolbox to help facilitate the negotiation between the parties. 
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Outcomes 
Where the parties are able to reach an agreement, that agreement will be recorded in an Outcome Notice 

(this is also known as a ‘Settlement Agreement’) which the Parties will be required to sign.  

If the parties are able to resolve all issues in dispute, this will result in the withdrawal of the review 

application. 

If the parties are unable to resolve any or all of the issues in dispute at Mediation, then the review process 

will continue to a review decision of any unresolved matters by the Reviewer appointed by ICRA unless 

the Customer chooses to withdraw the application for review. 

The Parties may not at any time before, during, or after the Mediation, call the Mediator to testify in any 

legal or administrative proceeding concerning the dispute, or the nature and extent of any agreement 

reached as a result of the Mediation. 

The Parties may not call for the records, notes, or work product of the Mediator for any purpose, including 

any legal or administrative proceedings that might arise before, during, or after the Mediation. However, 

any Outcome Notice resulting from the Mediation that is intended by the Parties to have legal effect and 

to be legally enforceable, may be subpoenaed, called for, or produced in any proceedings to which it is 

relevant. 

The Mediation will be held without prejudice to any other legal rights or remedies available to the Parties. 

 

Accessibility 
The ability to easily access, engage with, and benefit from ACC Mediation is a core element of ICRA’s 

ACC Mediation service.  If anyone requires any assistance to ensure the Mediation is accessible (for 
instance if you require an interpreter), please let your case manager know as soon as possible and they 

will make the necessary arrangements.  

 

What are the advantages of Mediation? 

 Efficient – if parties are able to reach an agreement through Mediation, the process is much 

quicker allowing the parties to move on faster without ongoing conflict 

 Effective – our statistics indicate an overall settlement rate of 86% 
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 Private and Confidential – the Mediation will be conducted in private and the parties have legal 

privilege in any communication or document prepared for the Mediation. What this means is that 

the parties can participate in Mediation safe in the knowledge that both parties can speak 
confidently, frankly and openly with each other and that their personal concerns, issues and 

details will not be made public 

 Empowering – Mediation gives parties an opportunity to voice their concerns in a safe non-

judgemental environment and, most importantly, the parties are empowered to negotiate a 

settlement of their dispute that meets their needs and interests 

 Non-prejudicial – even if the parties are not able to reach an agreement, they will not prejudice 

any legal rights or remedies they have by participating in Mediation  

What about Conciliation? 

There are many different approaches to Mediation, including what may sometimes be referred to as 

‘Conciliation’.  

When someone refers to Conciliation, they are talking about an ‘evaluative’ form of Mediation. Put simply, 
it is a Mediation process where the Mediator will be more direct and ‘evaluative’ in terms of how they 

facilitate the conversation between the parties. This does not mean however that the Mediator will tell 

the parties what they must do; any settlement between the parties will be theirs and theirs alone. 

Typically, given the nature of the disputes arising from decisions taken by ACC and in light of the relatively 

limited time available to a Mediator to work with the parties, ACC Mediations will be more evaluative in 

nature. However, all ICRA Mediators are skilled professionals who will draw on a wide range of 

techniques and skills to best assist the parties so that they experience a positive and constructive 

Mediation session, with the end goal of helping the parties to reach a final settlement of the issues in 

dispute. 
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THE ROLE OF A PARTY 
 

The Mediation process is ultimately your process. While the Mediator will work with you and the other 
party to help you work toward a settlement, the Mediator will not make any decisions for you.  

Mediation is a process that repays careful preparation. To ensure you are best prepared to engage in 

the Mediation process effectively, you must ensure you: 

• have obtained and considered all relevant evidence and medical reports in relation to the case   

• provide a brief written statement prior to the mediation (this should not be more than one page 

in length) setting out your position and the key points that you believe underpin that position 

• are prepared to make a brief statement about the facts of the case, the issues in dispute, the 

outcome you are seeking and any other relevant factors at the Mediation; 

• are willing to participate in the Mediation process in good faith with the intention of reaching a 
settlement; 

• co-operate with the Mediator at all times; 

• are courteous to the Mediator and all other participants; and 

• comply with all reasonable requests and directions made by the Mediator before and during the 

Mediation session. 

If you are intending to bring along a representative or support person, please ensure you provide ICRA 

with the names and contact details of those persons no less than three working days prior to the 

Mediation. 

The Mediation process is confidential. It is essential that you and any persons representing or supporting 
you keep any information relating to the Mediation private and confidential and not share it with anyone 

who has not attended the Mediation session. To maintain and preserve the confidentiality and integrity 

of the mediation process, no one may make any audio recording or record any images whatsoever of 

the Mediation.  

The requirement for confidentiality is for the benefit of all participants, encouraging all parties to approach 

the Mediation with open and honest communication without fear of reprisal or other consequence outside 

of the Mediation room.  
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Party’s Checklist 

 carefully consider and prepare what you want to say about your case – what do you want and 

why are you entitled to it? 

 provide a brief written statement of position at least three days prior to the scheduled Mediation; 

 advise ICRA of the names of any individuals you wish to attend the Mediation with you at least 

three days prior to the scheduled Mediation; 

 be positive, open and courteous; and 

 talk to your case manager if you have any questions or concerns, we are here to help you. 
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THE ROLE OF A REPRESENTATIVE 
 

Many parties will wish to have a representative or advocate attend the Mediation with them.  

The role of the representative or advocate is important as it can assist you as a party to prepare for and 

participate in the Mediation session. However, there is no requirement for you to engage a representative 

or advocate. The choice as to whether to do so (or not) is entirely yours. 

If you do choose to have a representative or advocate with you, their role is to: 

 assist you to prepare for the Mediation; 

 assist you to participate effectively in the Mediation; 

 co-operate with the Mediator and be courteous to the Mediator and all other participants; 

 act in good faith and advise you to act in good faith; 

 assist you to define the problem and the issues that have brought you to Mediation; 

 assist you to identify your needs and interests; 

 in preparing, explore with you what kinds of things you would like to see happen to assist with 

generating possible settlement options;  

 assist you to evaluate the strengths and weaknesses of your case; 

 participate in the Mediation in a non-adversarial manner; and 
 provide legal and/or technical advice, counsel, support and encouragement. 

A representative or advocate should support you but also work collaboratively with all other participants 

in the Mediation with a view to reaching a mutually acceptable settlement. In the rare event that a 

representative or advocate’s conduct threatens to derail or otherwise adversely interfere with the integrity 

of the Mediation process, the Mediator will ask them to desist from engaging in that conduct and, if they 

fail or refuse to do so immediately, the Mediator will ask them to withdraw to ensure that the Mediation 

process is conducted in a safe, positive and constructive manner for all participants. 

IMPORTANT: A representative or advocate must maintain the confidentiality of the Mediation.  

All representatives or advocates must sign the ICRA Confidentiality Agreement for Non-
Parties as a condition of their attendance at the Mediation. 
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THE ROLE OF A SUPPORT PERSON 
 

The sole role of a support person is to provide reassurance and emotional support for a party. A Support 
Person must not intervene or participate in the Mediation process in any other capacity whatsoever. 

A party may wish to discuss any aspect of the process with their support person during the Mediation. In 

this case they can simply ask the Mediator for ‘time-out’ in private to allow that discussion to take place. 

A support person should support you but also, at all times, be courteous to all other participants in the 

Mediation. In the rare event that a support person’s conduct threatens to derail or otherwise adversely 

interfere with the Mediation process, the Mediator will ask them to desist from engaging in that conduct 

and, if they fail or refuse to do so immediately, the Mediator will ask them to withdraw to ensure that the 

Mediation process is conducted in a safe, positive and constructive manner for all participants. 

IMPORTANT: A support person must maintain the confidentiality of the Mediation.  

All support persons must sign the ICRA Confidentiality Agreement for Non-Parties as a 

condition of their attendance at the Mediation. 
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THE ROLE OF THE MEDIATOR 
 

The Mediator is an independent and impartial person who is specifically trained to assist the parties to 
negotiate the settlement of their dispute. He or she will not make a decision for the parties; any agreement 

reached will be solely the parties’ decision. 

In conducting the Mediation, the Mediator: 

 must maintain impartiality towards all parties at all times during the Mediation; 

 does not have the authority to make binding decisions; 

 will define and manage the conduct of the Mediation process; 

 may conduct the Mediation in any manner that the Mediator thinks fit, having regard to the nature 

and circumstances of the parties and the matters in dispute; 

 in consultation with the parties, will establish basic rules and guidelines for procedure at the 

outset of the Mediation session;  

 will assist the parties to define and isolate the issues for resolution;  

 will assist the parties to generate, explore, develop, and evaluate options for resolution of the 

issues in dispute; and 

 will assist the parties to endeavour to reach an agreement that accommodates their mutual needs 
and interests. 

Independence and Neutrality 

A Mediator must not accept an appointment to act as Mediator in a dispute if any circumstances past or 

present exist that would be likely to give rise to justifiable doubts as to the Mediator’s impartiality or 

independence in the eyes of any of the parties to the Mediation, or which may be seen to prejudice or 

impair the performance of the Mediator’s duties in the conduct of the Mediation. The only exception to 

this rule is where, after full disclosure of all relevant facts, the parties to the Mediation agree to the 

appointment of the Mediator. 

In accepting an appointment, the Mediator assumes a continuing duty to disclose immediately to the 

parties and ICRA any circumstances arising in the future likely to give rise to justifiable doubts as to the 

Mediator’s impartiality or independence in the eyes of any of the parties, or which may be seen to 
prejudice or impair the further performance of the Mediator’s duties in the conduct of the Mediation, until 

the Mediation is concluded. 

If, during the course of the Mediation, the Mediator discloses to the parties and ICRA any circumstances 

that arise which the Mediator considers might reasonably be likely to give rise to justifiable doubts as to 

the Mediator’s impartiality or independence in the eyes of any of the parties, or which may be seen to 
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prejudice or impair the performance of the Mediator’s duties in the conduct of the Mediation, the parties 

must confer. Unless the parties agree to continue the Mediation with the Mediator, the Mediator must 

withdraw from the Mediation and ICRA will appoint a replacement Mediator. 

Decision Making 

The Mediator will not direct or coerce the parties into agreement or make decisions for the parties. Any 

agreement reached will be solely the parties’ agreement. 

The Mediator may however, at his or her sole discretion, provide an analysis or evaluation of the relevant 

facts, evidence, and legal merits of the matters in dispute in the Mediation to promote settlement 

discussions. In providing any such analysis or evaluation, the Mediator will be acting as an independent 

neutral expert and not as an adviser to the parties.  

Any evaluation is not binding on the parties and any decision the parties may make for the purpose of 

settling the dispute, whether in whole or in part, must be based entirely in reliance on their own skill and 

judgement having taken independent legal advice and having made their own enquiries, and not in 

reliance on any understandings, statements, opinions, or representations made by the Mediator. 
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THE ROLE OF ICRA 
  

ICRA’s role is to manage and administer the Mediation process in a professional, consistent, and certain 

manner, and to provide support and guidance to the parties, their representatives and advisers, and the 
Mediator appointed to conduct the Mediation process. 

In essence, ICRA’s role is to help and support all participants throughout the Mediation process to ensure 

that all participants are able to easily access, engage with, and benefit from ACC Mediation 

Please do not hesitate to contact your case manager or any other member of the ICRA team at any time 

if you have any questions or concerns regarding the process.  

 


	Introduction
	Mediation
	What happens in the mediation?
	Facilitating the conversation
	Caucusing
	Outcomes
	Accessibility

	What are the advantages of Mediation?
	What about Conciliation?

	The role of a Party
	Party’s Checklist

	The role of a Representative
	The role of a Support Person
	The role of the Mediator
	Independence and Neutrality
	Decision Making

	The role of ICRA

